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Overview

 Overtime Class Action Claims: An Emerging Threat for
Employers?
 ESA Hours of Work and Overtime Provisions

 Employment Contracts
 Limiting Employer Liability

 Frustration of Contract

 Review of Recent Significant Employment Law Cases



3

Over time Class Action Claims:
An Emerging Threat for  Employers?



4

Overtime Class Action Claims

 Three recent class actions
¥ CIBC - $600 million
¥ KPMG - $20 million
¥ Scotiabank - $350 million

 Claiming unpaid overtime on behalf of current and former
employees

 Claims must be certified by court Ð early/mid 2009
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Employment Standards Act
Class Action Claims

 Importance of observing the requirements of employment
standards legislation Ð hours of work and overtime
thresholds, exemptions

 Failure to respect overtime rules risks complex and
expensive litigation and potentially hefty damage awards for
unpaid overtime
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Employment Standards Act Requir ements
Hours of Work
 Basic maximum threshold:

 8 hours a day, or
¥ if the employer has established a regular workday longer than

eight hours, then the number of hours in that day, and

 48 hours a week

 8 and 48 rule
 Agreement to work in excess of daily or weekly hours
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Employment Standards Act Requir ements
Hours Free From Work
 Daily:

 At least 11 consecutive hours free from work each day

 Does not apply to employees who are on call if they are called in to
work during a period when they would not otherwise be expected to
perform work

 Weekly or Biweekly:
 At least 24 consecutive hours in every work week, or
 At least 48 consecutive hours off work in every period of two

consecutive work weeks

 Daily and weekly/biweekly rest periods cannot be altered by written
agreement between the employer and employee
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Employment Standards Act Requirements
Hours Free From Work

 Between shifts:
 At least 8 hours off work between shifts, unless

¥ Total time worked on successive shifts does not exceed
13 hours, or

¥ The Employer and employee agree
ÐAgreement in writing
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Hours of Work and Rest Periods
Exceptional Circumstances

 Employer may require an employee to work
 To avoid serious interference with ordinary working of employerÕs

establishment or operations:
To deal with an emergency
If something unforeseen occurs, to ensure the continued

delivery of essential public services, regardless of who
delivers those services

If something unforeseen occurs, to ensure that continuous
processes or seasonal operations are not interrupted

To carry out urgent repair work to the employerÕs plant or
equipment
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Employment Standards Act Requirements
Eating Per iods

 30-minute eating period
 Within every 5 consecutive hours
 The employer does not have to pay for an eating period

unless there is an agreement that says otherwise
 If the employee and employer agree, the 30-minute

eating period can be taken as 2 shorter breaks within a
period of 5 hours
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Employment Standards Act Requir ements
Over time

 An Employer must pay an employee overtime pay at a
rate of 1.5 times the employeeÕs regular rate of pay for
each hour worked in excess of 44 hours per week

 Cost Saving Technique
 Averaging Agreements - employer and employee can agree to

average overtime over a period of two or more weeks

 Written agreement
 Requires approval from the MOLÕs Director of Employment

Standards
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Employment Standards Act Requir ements
Banking of Over time
 Where employer and employee agree in writing paid

time off instead of overtime pay
 Employee must be given 1 ! hours of paid time off work

for each hour of overtime work
 Lieu time must be taken within 3 months of the work

week in which overtime was earned or, within 12
months, if the employee agrees in writing,

 Where employment is terminated Ð employee must
receive overtime pay
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True or  False

 Salaried employees are not entitled to
overtime for work in excess of 44 hours
per week?

True  False 
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Hours of Work and Overtime Exemptions

 Information Technology Professionals
 Managerial or Supervisory Personnel
 Sales Persons
 Professionals (i.e. Professional Engineer, Public Accountant)
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Information Technology Professional
 Òan employee who is primarily engaged in the investigation,

analysis, design, development, implementation, operation or
management of information systems based on computer and
related technologies though the objective application of
specialized knowledge and professional judgmentÓ

 The exemption is limited to professional employees who use
specialized knowledge and professional judgment in their work

 Simply working in the information technology business, or
attainment of formal education is not sufficient to bring an
employee within this exception
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 Managerial and Supervisory Employees

 Work is ÒsupervisoryÓ or ÒmanagerialÓ in character
 May perform non-supervisory or non-managerial tasks

on an irregular or exceptional basis
 Title and employment contract is not determinative.  The

actual function of the person must be assessed
 The exemption will only apply to the true supervisor or

manager who does not regularly or ordinarily perform the
same work as the people he or she supervises
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Salespersons

 Applies to off site salespersons
 i.e. salespersons who earns commissions for the sale of goods

or services for sales normally made away from the employer's
place of business.
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Overtime Payment of Management
Best Practices
 Ensure your employment contract is drafted such that

the salary includes compensation for all hours worked
 Conduct an analysis of all employees working overtime

to determine if any fall under an exemption and manage
your risk going forward

 Consider development of averaging agreements



19

Employment Contracts
L imiting Employer  L iability
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Employment Contracts
Termination Provisions

 Limiting liability at termination can be achieved through
the use of a properly drafted termination provision

 Maintain the Employment Standards Act minimums with
respect to termination and severance pay and avoid
common law reasonable notice assessments
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Employment Standards Act Requirements
Termination

 An employer must provide an employee who is
terminated without cause notice of their termination or
pay in lieu of notice
 1 week of notice per year of service to a maximum of 8 weeks

 If less than 3 months service, no notice is required

 Must maintain benefit contributions on behalf of
employee during the notice period

 Mass terminations (50+ employees) have specific
requirements
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Severance

 Payable where employee has 5 or more years of service
and
 Employer has a $2.5 million dollar payroll; or

 50 or employees terminated in a six-month period because all or
part of the business was permanently discontinued

 Maximum of 26 weeks
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WARNING!

Common Law Is Out There…
 ESA obligations are only minimum requirements
 If there is no written contract of employment which limits the

amount of notice of termination, Courts will read into the
contract an implied obligation to pay reasonable notice

 Reasonable notice is often a much greater amount than is
minimally required by the ESA

 You cannot contract out of the ESA obligations, but you can
stipulate that you will limit your liability to that required under
ESA
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Employment Contracts
Legal Requirements

All Employment Contracts Require:
¥ An offer
¥ Acceptance of the offer
¥ Consideration (something of value)
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Employment Contracts and Consideration
Satisfying the Requirement

 New Employees
 Something of value promised by each party to the bargain
 i.e. employerÕs promise to hire and the employeeÕs promise to

perform service
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Employment Contracts and Consideration
Satisfying the Requirement

 Existing Employees
 Fresh consideration; or

¥ Something in return for the updated contract
¥ Signing bonus, promotion, additional compensation or vacation
¥ Cannot be something the employee would have normally

received in any event

 Reasonable notice of the change
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Case Highlight
Wronko v. Western Inventory Services (2006 - Ont. S.C.J.)

 Senior management employee refused to sign an amended
employment agreement which contained a significant
change to the termination provision despite being provided
2 yearsÕ notice

 Court found that Òa fundamental change that is
accompanied by reasonable notice is not constructive
dismissalÓ

 Appeal to be heard March 10, 2008
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Frustration of the
Employment Contract
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Frustration of Contract
 Employers can terminate for frustration of contract where

performance of contract is impossible or fundamentally
different

 Penalties are severe for employers who act callously
 Costs of not terminating

 Severance accumulating with years of service

 Employer paid benefits

 Administrative costs
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Proving Frustration of Contract

 Principle Factors to consider:
 Terms of contract governing absences

 Expected length of employment relationship

 Nature of the illness, injury, or disability

 Length of absence from the workplace

 Length of service of employee

 Courts have considered other factors i.e. nature of
services performed
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Case Highlight
Dragone v. Riva Plumbing Ltd. (2007 - Ont. S.C.J.)

 Employee terminated after 14 months absence
 No frustration of contract due to lack of harm of absence

to employer and the existence of a long-term disability
plan

 Long-term disability plan suggested frustration may
never occur
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Proving Frustration of Contract

 Excessive, long term (2+ years) absence
 Poor prognosis for return to work (future attendance

shows no promise of improvement)
 Duty to accommodate to the point of undue hardship
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Proving Frustration of Contract
 Duty to accommodate satisfied whereÉ

1. There is no evidence of an employeeÕs need for accommodation
to resume regular attendance;

2. Accommodation is impossible because of the nature or severity
of the employeeÕs disability;

3. There have been a number of failed attempts at accommodation
in the past; or

4. The employee has failed to act reasonably in the
accommodation process (i.e. failure to provide Employer with
medical information).
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Review of Recent Significant
Employment Law Cases
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Termination and Disability
Egan v. Alcatel  (2006 - Ont. C.A.)

 Egan, a long service employee was terminated without
cause and became disabled during the notice period

 Court of Appeal found she was entitled to disability benefits for
the duration of her disability.  Where an employee becomes
disabled during the notice period, he or she is entitled to receive
disability benefits for the duration of the disability or for the
length of time provided in the benefit plan, whichever is shorter,
irrespective of the length of the notice period

 Leave to appeal to the Supreme Court of Canada denied August 2006
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Commission Structures
Dumbrell v. The Regional Group of Companies Inc.
(2007 - Ont. C.A.)

 Dumbrell was hired on a short-term contract in an
executive position to locate commercial real estate
opportunities in the Ottawa-area

 The Ontario Court of Appeal ruled that Dumbrell, whose
sole compensation was in the form of commissions
based on a share of profits, was entitled to receive his
commissions even though they were earned after his
resignation from the firm



37

Just Cause Termination for  Dishonesty
Bell v. Computer Science Corp. (2007- Ont. C.A.)

 Long service member of management terminated without
notice for breaching the employerÕs policy against engaging in
personal or sexual relationships with subordinates and
misleading and lying to the employer in the course of its
investigation

 Court found that the misconduct in question, viewed in light of
the principle of progressive discipline may have warranted
discipline short of dismissal. However, given the employeeÕs
persistent dishonesty during the employerÕs investigation, the
employer was justified in terminating his employment with
cause

 Leave to Appeal to the Supreme Court of Canada denied
December 2007
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Questions?


